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Abuse of Right

(535 @3> 1S 35l Jlax w )

1. Introduction

Islamic Sharia has endowed humankind with a distinctive privilege, conferring upon it a range of
rights. Foremost among these is the right to live in peace. Once alive, individuals require further
rights pertaining to their actions and transactions. Consequently, Sharia has granted numerous
rights in these domains, such as: right to property (Hagqg-e-Milkiyat), right to custody (Haqg-e-
Hizanat), right to purchase (Haqqg-e-Kharid), right to sell (Haqqg-e-Farokht), right to maintenance
(Haqg-e-Nafaga), right to compensation (Haqg-e-Mu‘awaza), right to respect (Haqg-e-Ehtiram),
right of pre-emption (Haqg-e-Shuf‘a), right to marry (Haqg-e-Nikah), right to freedom of

expression (Haqg-e-1zhar-e-Ra’1), among others.

Among these, the "Right in Rem" (Haqq-e-‘Ayni) is paramount. This refers to a right granted by
Sharia to an individual over a specific object, such as the right to property. The holder of such a
right is empowered to exercise all lawful dispositions over the owned object—including sale,
gift, testamentary bequest, or utilization for benefit. In Islamic jurisprudence, such rights are

deemed perpetual, non-modifiable, and irrevocable.

[See: Dr. Muhyuddin Hashmi, Abuse of Rights and the Islamic Perspective, p. 13 (2014), Sharia

Academy, International Islamic University, Islamabad.]

2. Abuse of Right

The aforementioned rights are not absolute or unconditional. Sharia permits their lawful exercise
but prohibits abusive application. Abuse of right occurs when an individual exercises a legal
right in a manner that, though ostensibly lawful, unjustly harms another. For example:

Freedom of expression is fundamental but must adhere to Islamic ethics. Defamation,
blasphemy, breach of privacy, mockery, slander, vilification, or profanity are impermissible

(haram).
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Right to trade is recognized, but profiteering, exploitation of vulnerability, or hoarding (ihtikar)

is prohibited.

Right to sell is constrained by the right of pre-emption (shuf‘a) and the seller’s duty to disclose
defects (‘uytb) in the sold item.

Property rights allow construction, but installing windows overlooking a neighbor’s premises is

forbidden.

Modern judicial terminology uses Misuse of Power, Abuse of Power, or Malafide for such
conduct. Similarly, Nuisance denotes harmful interference. Classical Islamic jurisprudence terms

include:

"Reprehensible Exercise" (Istikhdam al-Madhmiim) [al-Shatibi, al-Muwafaqat fi Usal al-Figh
9:213].

"Infliction of Harm through Rights" (al-Mudarra fi al-Huquq) [Ibn al-Qayyim, al-Turuq al-
Hukmiyya, p. 310].

Contemporary jurists (e.g., Sheikh Muhammad Abt Zahrah, Dr. ‘Abd al-Razzaq al-Sanhiri, Dr.
Fathi al-Durayni) employ "Abuse of Right" (Taassuf) or "Misuse of Right" (Isa’at Istikhdam al-

Haqg).
[See: Dr. Muhyuddin Hashmi, op. cit., p. 10.]

3. Islamic Perspective

Sharia unequivocally prohibits abuse of right (haram). Key evidence includes:

A. Qur’anic Injunctions

The Qur’an restricts unlimited exercise of rights, emphasizing that rights serve human welfare

(masalih). Abuse contravenes justice (zulm), transgression (ta‘addi), and harm (darar):

1. Surah al-Bagarah 2:233:
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"Mothers may nurse their children for two full years... No soul shall be burdened beyond its
capacity. A mother shall not be made to suffer harm because of her child, nor a father because of
his child..."

This verse limits a mother’s right to demand unreasonable nursing compensation and restricts a

father from appointing a wet-nurse if the biological mother is willing.
2. Surah al-Nisa’ 4:12:

"Distribution [of inheritance] shall be after payment of bequests or debts, without harm [to

heirs]."
Bequests (wasiyya) are constrained to one-third of the estate and cannot exclude legal heirs.
3. Surah al-Bagarah 2:231:

A husband’s right to revoke divorce (rij a) is void if exercised maliciously to torment his wife.

B. Prophetic Tradition (Sunnah)
1. The Maxim "La Darar wa-1a Dirar":
"No harm shall be inflicted or reciprocated” [Ibn M3jah, al-Ahkam, Hadith 2332].

This encompasses all forms of harm—physical, proprietary, or reputational—including lawful

acts turned abusive.
2. Case of Samura b. Jundub (ra):

The Prophet (%) ordered the removal of Samura’s date-palm tree when its use as a pathway
caused undue hardship to a neighbor, declaring: "You are causing harm" [Sunan Ab1 Dawid, al-

Aqdiya, Hadith 3152].

C. Precedents of the Companions
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1. Caliph ‘Umar (ra) and Water Channel Dispute:

‘Umar compelled Muhammad b. Maslama to allow a shared irrigation channel, rebuking: "By
God! The channel will pass—even if over your belly!" [Muwatta® Malik, al-Aqdiya, Hadith
2761].

2. Ban on Marrying Ahl al-Kitab Women:

‘Umar prohibited such marriages to prevent socioeconomic harm to Muslim women,

illustrating prevention of public nuisance (Public Nuisance).

These cases distinguish between private nuisance (individual harm) and public nuisance (societal
harm).

4. Judicial Remedies for Abuse of Right

Courts may:

1. Remove the Cause of Harm (e.g., demolish structures blocking light/air).

2. Award Compensation for material or physical damage.

3. Invalidate Abusive Exercises (e.g., void bay‘ al-‘ina, deathbed divorces disinheriting wives,
harmful bequests).

4. Restrain Further Abuse (e.g., prohibit a husband from taking a wife on a vexatious journey).
5. Impose Punitive Sanctions (e.g., for frivolous litigation).

6. Compel Lawful Exercise (e.g., force hoarders to sell at fair prices).

7. Declare Otherworldly Consequences for malicious intent (niyyat).

[Dr. Muhyuddin Hashmi, op. cit., p. 54.]

5. Comparison: Abuse of Right vs. Nuisance

Nuisance is defined as:

"Any act or omission causing inconvenience or public injury, arising from the exercise of a legal
right.”
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Common Law: Protects enjoyment of property. Interference (e.g., noise, pollution) beyond one’s

boundaries actionable.

Modern Limitations: Zoning regulations permit industrial activities in designated areas,

nullifying nuisance claims.

Freedom of Expression: Subject to restrictions under Pakistan’s Press and Publication Ordinance
(1960) if inflammatory.

Public Nuisance Examples:
Celebratory gunfire (prohibited under S. 144 CrPC).

Loudspeaker misuse (banned near hospitals, courts, or during worship, except for adhan,

sermons).

Islamic Jurisprudence:

Rejects the common law doctrine of prescription (rights via long-standing nuisance). Harm must
be removed regardless of duration [Ibn ‘Abidin, Radd al-Muhtar 4:245].

Prohibits activities harming neighbors (e.g., smoke-emitting baths, bakeries) [al-Zayla‘T, Tabyin
al-Haqa’iq 4:196].

Prioritizes communal harmony even in worship (e.g., shortening prayers to avoid hardship).

6. Comparison: Abuse of Right vs. Malafide/Malice

Malice: Intentional infliction of unjust harm, irrespective of motive.

Malafide: Bad faith, often involving corrupt intent (e.g., accepting bribes under Pakistan Penal
Code §161).
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Islamic View: Acts driven by malafide (e.g., legal stratagems (hiyal) contravening Sharia’s
objectives) are invalid despite outward legality.
8. Rights of Neighbors in Islam

Islam emphasizes neighborly rights (huqtiq al-jar) as integral to faith:
Qur’an 4:36: Mandates kindness to kin, orphans, the needy, and near and distant neighbors.
Hadtth:

"Jibril (as) enjoined me so much regarding neighbors that I thought they might inherit" [Bukhart
6024, Muslim 2624].

"He who believes in Allah and the Last Day must not harm his neighbor" [Bukhart 6018,
Muslim 2624].

"He whose neighbor is not safe from his mischief shall not enter Paradise” [Muslim].

"He is not a believer who eats his fill while his neighbor starves™ [Tabarani, al-Mu ‘jam al-Kabir
12:119].

Scope: Neighborhood extends to forty houses in each direction [Bukhari, al-Adab al-Mufrad,
109].

Legal Enforcement: Violations incur divine accountability and worldly legal consequences.

9. Conclusion

The Islamic doctrine of "Abuse of Right" (ta‘assuf) derives from Qur’anic and Sunnah
precedents, later codified by jurists. Though analogous concepts exist in Western law (e.g.,
nuisance, malafide), their systematic formulation predates modern jurisprudence and reflects
Islamic legal influence. The emphasis on neighborly rights underscores Islam’s holistic approach
to social harmony, blending ethical imperatives with enforceable legal duties.
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