
1

ExpeditiousDisputeResolutionMechanism withinFormal JudicialSystem of
Pakistan

Paperpresentedat:

NationalJudicialConference

27thto29thApril,2018,

SupremeCourtofPakistan

Islamabad.

by

Mr.ZiaUr-Rehman

(AdditionalDistrictandSessionsJudge)

Sr.DirectorAdministration

KhyberPakhtunkhwaJudicialAcademy.

Peshawar.

e-mail:ziascj77@gmail.com

WORKINGPAPER:Notforcitationordistributionwithoutpermissionoftheauthor.

Abstract

ThispaperprovidesthefirstcomprehensiveinsightonExpeditiousdisputeresolution

mechanism withinFormalJudicialSystem ofPakistan,whichisanimportantaspectof

thecurrentever-expandingdebateontheissueofdelayandlegalefficacy.Delayin

justicesystem isachronicphenomenonthatisinherentinalmosteveryjudicialsystem,

butthesituationinPakistanisparticularlyalarming.

Delayisoneofthemajorconcernsthatforcepeopletosettletheirdisputesoutofthe

courtsthroughotheralternativedisputeresolutionmechanisms.Anotherreasoncould

berelatedtothecomplexityofprocedure.Peopleingeneralareafraidofmishandling
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casesbypolice,exploitationoflawyersandthecomplexcourtprocedures.Litigation,

therefore,isneverthefirstchoiceofpartiesinPakistan.Theytendtooptforother

informaldisputeresolutionmechanisms,suchasjirgaorpanchayet.Despitetheir

inadequacyin mostofthelegalmatters.Iwould liketo add from thePakistani

perspectivethatwehaveraisedlegionsofindividualswhoarenotattunedtotheirrights

andwouldrathercaveandsettleoverfightingitoutincourt.

AndthisisoneofthereasonswhyADRhasbeenintroducedinmanylegalsystems

aroundtheglobeincludingPakistan.Theterm AlternateDisputeResolution’impliesthe

use ofamicable,informaland conclusive strategies like mediation,arbitration ,

negotiationandconciliationtoresolvedisputesofvaryingnatureoutsidetheambitof

formaljusticesystem1.ThispaperreferstothewordADRasanamicabledispute

resolutionandarguesthatthesamecanbeutilisedwithintheexistingformaljudicial

system ofPakistan.AsinitiatedandpresentedbyProfessorFrankE.A.SanderinUSA,

theexistingcourtscanworkasaMultiDoorHouseforefficientdeliveryofjustice

through employing multiple dispute resolution mechanisms orprograms including

litigation,conciliation,mediation,arbitration and othersocialand governmental

services2.Backingthesamepatronage,thispaperwouldliketourgetheLawyers,

judgesandotherstakeholderstovisualizethecivilcourtsasanoffertoryofdispute

resolutionprocedurestailoredtofitthevarietyofdisputesthatpartiesbringtothe

justicesystem.

Introduction

Alternativedisputeresolutionisagrowingandvaluableglobalphenomenontoresolve

disputesoutsidethecourtand in thatsense,ADR isusuallymisinterpreted asa

replacementtolitigation,whichisnotthecase.ADRmechanismshavenotdisplaced

thetraditionallitigation;hundredsofthousandsoflawsuitsarefiledeverydayincourts

1Hensler,DeborahR."Ourcourts,ourselves:Howthealternativedisputeresolution
movementisre-shapingourlegalsystem." PennSt.L.Rev. 108(2003):165.
2Sander,FrankEA."Themulti-doorcourthouse." Barrister 3(1976):18.
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around the globe3.However,there are some reasons to believe thatthe ADR

mechanism hassomesuccessoverthepastfew decadesinchangingbusinessand

legaldecisionmakersviewsofhow besttoresolvelegaldisputes.4 EveninPakistan,

therehavebeeninstanceswherethesignificanceofADRhasbeenrecognized,eitherby

establishing dispute resolution centers orin a sense thatcourts have tended to

anticipatethechangesorinterprettheexistingrulesinwaywhichiscompatiblewiththe

essenceofADR5.

Inthiscontext,Pakistan,beingacommonlaw country,followedthesuitafterLord

Woolfintroducedhisreformstotheciviljusticesystem ofEngland6.Themainplanksof

thereformswerepre-trialconferencing and trialscheduling with a vision ofless

adversarial,faster,cheaperand moreaffordablejusticesystem.TheWoolfreport

provedtobeacatalystintheU.Kandledtodrasticamendmentsi.e.CivilprocedureAct

1997andRulesofCivilprocedure1998.Objectivesofthesereformsarefirstly,the

establishmentofanewfasttrackforstraightforwardandsimplecasessavingexpense

andtimeofthelitigants.

Secondly,moreActivemanagementoflargercasesbyjudgeswhiledealingwithcases

proportionally.JudgesarerequiredtoplayaproActiveroleincasemanagement

throughpretrialconferencingtoplanthelitigation,narrowdowntheissues,encourage

settlementandifnecessaryorganisethetrial7.A particularlyimportantroleforthe

judgesattheseconferenceswillbeto"leveltheplayingfield"orensuringthatparties

areonEqualfootingwhentheyhaveverydifferentamountsofresources8.

Thirdly,a range ofmeasures to encourage openness,co-operation,and earlier

settlements,includingprotocolsofstepstobetakenbeforeproceedingsareissued,

positive encouragementby the courts to use mediation and othermethods in

3Hensler,DeborahR."Ourcourts,ourselves:Howthealternativedisputeresolution
movementisre-shapingourlegalsystem." PennSt.L.Rev. 108(2003):165.
4ibid
5Won,Sung-Kwon."OverviewofAlternateDisputeResolutionwithSpecialReferenceto
ArbitrationLawsinPakistan." J.Arb.Stud.23(2013):149.
6Zuckerman,AdrianAS."LordWoolf'sAccesstoJustice:Plusçachange…." The
modernlawreview 59,no.6(1996):773-796.
7DeSmet,P.A.,andWillem A.Nolen."StJohn'swortasanantidepressant." BMJ:
BritishMedicalJournal 313,no.7052(1996):241.
8ibid
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appropriate cases.This concept of amicable dispute resolution through case

managementisnotinacontrastwiththeessenceofADRinanyway,ratheritconsiders

adoptingthesameapproacheswithintheexistingformallegalsetup.Weneedto

understandthatADRisnotandcannotbeanoutrightandexclusivesubstitutetoformal

justicesystem.Theproblemsofbackloganddelayedjusticecannotbetackledpurely

throughemployingADR,unlessthereisaninstitutionalandattitudechangeinthemain

Actorsofthejudicialprocessi.e.theBench,theBarandthelitigantpublic9.Andas

rightlypointed byHisLordship Mr.Justice(Retd.)Tassaduq Hussain Jillani''this

processofdisputeresolutionthroughcasemanagementhastocommenceatthebasic

leveli.e.atthesubordinatejudiciarylevel.Thesubordinatecourtsaretheback-boneof

theentirejudicialhierarchy.Itisherethattheconceptofruleoflawconfrontsthefirst

trial;itisherethatmorethan95% ofcasesarefiledandpending;itisherethatthe

impressionsandperceptionsaboutthejudiciarytakeshape;itisherethatpeoplein

litigationsufferformonths,yearsanddecadesandspendthebestpartoftheirlives

waitingforthatelusiveJusticewhichattimesisdelayed,attimesdenied,andattimes

isbitterwithexpenseitentails.”

ADRwithintheformalJudicialSystem

TheConcept of disputeresolutionhasmultiplestrands,whichhavebeenwoven

togetherinacomplexfashion givingeachstrandadifferentmeaningandshape

dependingonthemodeandforum ofitsapplication.Nonetheless,atthecore,allof

them aim atprovidingthepromptandfairresolutionofadispute.Keepingthisview,I

would liketo expressthatcourtscan bethebestforum forexpeditiousdispute

resolution within Pakistan foranumberofreasons.Firstlyand Mostimportantly,

AccordingtotheconstitutionofPakistan,1973disputeresolutionisthedomainof

judiciary.Judiciaryhasexpertiseandlegalbackgroundoflawandismandatedbythe

constitutionfordisputeresolution.

9Jillani,TassaduqHussain."DelayedjusticeandtheroleofADR." PakistanLaw
Journal (2012).
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Secondlydespiteallthelacunas,theelementoftransparencyand publicfaith is

attached to thejudiciary.Itmightnotbethesamewith othermodesofdispute

resolutions.

Thirdly,courtsalwaysleavethedooropenforappeal.Inotheralternativeresolution

mechanismsthethemeisoptional,untilthepartiesaresatisfied.forexampleinADRor

jirgathereisusuallyno rightofappeal. Moreimportantlydisputeresolutionthrough

thecourtsismoreorlessnegotiatingormediatingpeacefullyundertheumbrellaoflaw.

LordWoolf,theChiefJusticeofEnglandandWales,inhisreporton“JudicialReformsin

U.K.”arguedthat.Withouteffectivejudicialcontrol,however,theadversarialprocessis

likelytoencourageanadversarialcultureandtogenerateanenvironmentinwhichthe

litigationprocessistoo oftenseenasabattlefield whereno rulesapply.Inthis

environment,questionsofexpense,delay,compromiseandfairnessmayhaveonlylow

priority.Theconsequenceisthatexpenseisoftenexcessive,disproportionateand

unpredictable;anddelayisfrequentlyunreasonable.Thissituationarisesprecisely

becausetheconduct,paceandextentoflitigationareleftalmostcompletelytothe

parties.Thereisnoeffectivecontroloftheirworstexcesses.Indeed,thecomplexityof

thepresentrulesfacilitatestheuseofadversarialtacticsandisconsideredbymanyto

requireit.”

VariousModesofADRWithinTheFormalJudicialSystem

VariousmodesofDisputeresolutionwithintheformaljudicialsystem developedovera

periodoftimeindifferentjurisdictions.ReformsinProcedurallawofcivilcourtsstarted

afteragooddealofcriticism byDeanRoscoePound's1906speechonTheCausesof

PopularDissatisfactionwiththeAdministrationofJustice10.Hecontendedthatthe

system ofthecourtwas"archaicandourprocedurebehindthetimes."'resultinginthe

"[u]ncertainty,delayandexpense,andaboveall,theinjusticeofdecidingcasesupon

pointsofpractice11.Andduetothesedrawbacks"thereis"adeep-seateddesireto

10Sherman,EdwardF."DeanPound'sDissatisfActionwiththeSportingTheoryof
Justice:WhereAreWeaHundredYearsLater." S.Tex.L.Rev. 48(2006):983.
11RoscoePound,TheCausesofPopularDissatisfActionwiththeAdministrationof
Justice,40AM.L.REV.729,742(1906)
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keepoutofcourt,rightorwrong,onthepartofeverysensiblemaninthecommunity."

Thesolutionthathecameupwithwascasemanagement.Theproceduralrevolution

Pound commenced was the mostthoroughlysuccessfulone in twentieth-century

Americanlaw resultingintoamendmentsofCPC USA in1938.andrule16A was

included.

InEnglandthecreditoffurtherdevelopmentgoestosirRaymondEvershedforhis

recommendationsonthemoreActiveroleofjudiciaryindisputeresolutionin195312.

Hecameupwiththesuggestionofpretrailconferencingandpretrialschedulingbased

ontheconceptthatjudgesshouldpursueamoreActiveanddominantcourseinthe

interestoflitigants.

AnothermilestoneinthisregardwastherecommendationsofMorrineSolomonin1970

with theobjectiveto streamlinethejudicialproceedings.On hisrecommendation

American bar association constituted a commission on standards of judicial

administration.His recommendations were published,underthe title,case flow

managementintrailcourts,197313.

Australianfederalcourtadopteddocketsystem in1987,wherebyjudgesstarteddirect

monitoringofcasesfrom initialfilingtofinalresolutionwhetherbysettlementorby

trial14.LordWoolf'svisionofaccesstojusticein1996contributedagreatdealandAll

thisworkoncourtdelayappearstohavemadearealimpactonpoliciesandprograms

inanumberofcourtsgloballyandthemodesnowinpracticefordisputeresolutionare

following.

(i)CaseManagement

(ii)JudicialSettlement

(iii)EarlyNeutralEvaluation

12Evershed,FrancisRaymond."OurCommonHeritageofLaw." NYULRev. 27(1952):
32.
13Mashaw,JerryL."ManagementSideofDueProcess:SomeTheoreticalandLitigation
NotesontheAssuranceofAccuracyFairnessandTimelinessintheAdjudicationof
SocialWelfareClaims." CornellL.Rev. 59(1973):772.
14VonNessen,PaulE."TheUseofAmericanPrecedentsbytheHighCourtofAustralia,
1901-1987." Adel.L.Rev. 14(1992):181.
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(iv)Mediation

(v)Arbitrationand

(vi)SummaryJudgment.

ExpeditiousDisputeResolution in Pakistan within FormalJusticeSystem;whatis

needed?

InPakistanseverallawsdocontainprovisionsforinitiatingsettlementofdisputes

through ADR,Howeverdue to ourpredominantadversarialculture the practical

utilisationisverylimited.Forinstance,infamilylawsthereisaspecificprovisionforpre

-trialandpost-trialconciliation/mediationeffortbythecourt.Similarlyin2002Section

89AwasembeddedinPakistanCivilProcedureCodetomakeroom forADR.Section

89A.ifco-relatedwithnontrailcentricprovisions,orinquisitorialprovisionsSection30

and (order10-15ofCivilProcedureCode)canworkeffectivelyandefficientlyforcase

managementanddisputeresolutionattheearlystagesofthecase.SimilarlyArbitration

Act1940providesstepbystepguidelinesforarbitration.Alltheseprovisionsare

alreadyappliedindividuallybyjudges,butasystematic,organisedandprofessional

effortisrequiredonthepartofadjudicature.

Similarly on criminalside,provisions related to compoundable offences provide

mandatetothejudgesfordisputeresolutionwithoutformaltrial.

Thereisnodenialofthefactthatourprocedurallawsarenotonlytrialcentricand

mainlybaseduponadversarialnormsofjustice.However,thepresentlawsandrulesin

Pakistan do notpreventjudges from calling litigants to preliminary hearing for

thoroughlyscrutinizingtheirpleading,evaluatingtheevidence,makingattemptsfor

resolvingthedisputesthroughADR modes,narrowingdownthecontroversiesand

summaryadjudicationofthematters,whereneedbe.TheCodeofCivilProcedure,

1908indeedprovidesaneffectivemechanism inthisregard.Forinstancesection30of

theCodereadwithorderXtoXVobligesthejudgetobecomefullyinvolvedandplaya
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moreactivistroleatthepretrialstage.Thepurposeistopreventthepartiesandtheir

advocates,oreven the ministerialstaffofthe courtfrom taking charge ofthe

proceeding,byindulginginorresortingto tactics,whichmayhamperthespeedy

dispositionofcases.Therefore,pretrialproceedings,internationallyknownaspretrial

conferencesandschedulingorders,ifproperlyconducted,wouldresultincomplete

paradigm shift.These provisions are indeed the tooland techniques forcase

managementandobjectivesaimedbylegislaturemaybeinferredasunder,

1-Seekingclarificationfrom partieswithregardtonatureandjustificationoftheclaim

throughexamination.

2-Ascertainmentofthenatureoftheprocesstobeissued,astowhetherforfinal

disposalofthecaseorforsettlementoftheissue

3-Obtainingadmissionsofthefactsand/ordocuments.

4-Evaluatinganddecidingadmissibilityoftheevidencebeforeframingtheissues.

5-Discoverymanagementsystem,regarding factsbased upon oralassertionsor

documents,throughinterrogations.

6-Avoidingcollectionofunnecessaryandirrelevantproof.

7-Amendmentofpleadingsoastoincludeonlytheessentialandexcludethenon-

essentialmaterial.

8-Scheduling miscellaneous application hearing,i.e.injunctions ,impleadment,

rejectionetc.

9- Constituting commissions for recording evidence,carrying inspections and

productionofdocuments.

10-Summaryadjudications.

11-Encouragingthepartiestotryandreachanoutofcourt,amicablesettlementof

disputes,through any ofthe alternative means ofdispute resolving,arbitration,

conciliationormediation.
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12-Findingmaterialforframingofissues.

13-Tosettimelines.i.e.caseschedulingorders.

14-Restricting /limiting thenumberoffactualand expertwitnessesto themere

essential.

Itmaynotbeoutofcontexttostateherethatsuchpretrialconferenceismandatoryin

somejurisdictionslikeFiji,HongKong,martialislands,PhilippinesandUnitedStates.

Thecourtsthereareboundtoapplysuchproceduresandthepartiesobligedtocomply.

Fordefaultonthepartofaparty,sanctionscanbeimposed.Somestatesprescribe

specificandindeedquitedetailedproceduresonthesubjectlikeAustralia,Nigeria,

SingaporeandtheUSA

Itispertinenttomentionthatthetworeportsonourcivillawsreforms,justiceS.A

RehmansLawsreform commissionreport(1958-59)andjusticeHamood-ur-Rehmans

lawreform commissionreport(1967-70)recommendedtheinitiationofformalpre-trial

hearingforexpeditiousresolutionofpreliminaryissues,therebyhelpingtoexpeditethe

paceoftrial.

ItisobservedthatorderXCPC,whichmandatesexaminationofparties,ifapplied

properly,islikelytoresultinadmissionofmanyfacts,therebyreducingthenecessityof

recording evidence .Sec10 ofthe FamilycourtsActs,1964 providesthe same

mechanism besidesstatutoryADRarbitrationintermsofspiritofverse35ofSura-e-

Nisa.

Likewise the provisions oforder11 ofthe code ,providing fordiscovery by

interrogation,productionandinspectionofdocumentsfurtherempowerthecourtsin

curtailing unnecessaryproceeding andexpeditingtheprocessofadjudication.Certain

enablingprovisionsareneededforeffectiveimplementationofthiscasemanagement

system,regardinghon’blethePeshawarHighCourthasalreadytakentheinitiativeby

introducingOrder9-Aand15-ACPC,afterthoroughdeliberation&consultationwiththe

Provincialgovernment& bythegraceofAllahAlmightytheamendmenthasbeen

notifiedandnowholdsthefield.TheKPJudicialAcademyhasalsosofartrained250
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judgesandalmost300lawyersinthisregard.

Asfarasourcriminaljusticesystem isconcerned,thoughnosuchexhaustivelegal

frameworkisavailableforcasemanagementintheCodeofCriminalProcedure,1898

yetthereisnoimpedimentforthejudgestotakethesupport&invokecertainenabling

provisionsinthisregard.Forexample,scrutinyoftheprosecutioncasecanbemade

uponsubmissionoffinalreport(challan)ifsec190andsec204ofthecodeare

properlyapplied.Theprocessisnottobeissuedmechanicallyforprocuringattendance

oftheaccusedunlessanduntilaprimafaciecaseismadeoutfrom therecord

submitted.Yetanotherstageisthatofframingofcharge,wherebythecourtisagain

empoweredtoassessthecase,astowhetherthereisanyprobabilityofconvictionof

theaccused,iftheanswerisotherwisethenthemattercanbeburiedthenandthereas

farastheaccusednominatedisconcerned.Sec345ofthecodeprovideslistof

compoundablecases,meaningtherebythatthecourtcanplayActiveroleinresortingto

ADRmodes.Therelativelynew conceptof‘Nolocontendere15’(pleaofnocontest)

,whichhasalreadybeenendorsedbyourprecedentlaw16in2009,isalsoaneffective

modeforexpeditionsdisputeresolution.However,thereisadireneedforlegislation

regardingmanagementofthecriminalcasesandforthatmatterweneednottoamend

ordisturbmainschemeofthecodebuttheobjectivecanbeaccomplishedbyframing

oftherulesbyhonourablehighcourtinconsultationwiththerespectiveprovincial

governmentsundersec554ofthecode.TheKPJAagaintooktheleadinthisregardby

draftingtherulesofCriminalcasemanagement,whichhavebeencirculatedtothe

stakeholdersfortheirfeedback.Moreover,theKPJAafterexamininginternationalbest

practicesofmanycommonlawjurisdictioni.e.UK,USA,southAfrica,Australia,new

Zealand,Singapore,Malaysiaetc.oncasemanagement,hasadoptedthisasits

flagshipprogramme.Notonlythejudgesbutalsothelawyersarebeingtrainedinthis

respectfocusingontheirskilldevelopment.TheAcademyhasalsoheldanationallevel

seminar,amonthago,fororientationofthestakeholders.

15Lenvin,NathanB.,andErnestS.Meyers."NoloContendere:ItsNatureand
Implications." TheYaleLawJournal 51,no.8(1942):1255-1268.
16(PLD2009LHR312)
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Conclusion

Theterm ADRhasseenanextraordinarygrowthinthelastfewdecadesowingtothe

publiccomplaintsabouttheinefficiencyandcomplexityofourformaljudicialsystem17.

Unfortunatelyourlegalsystem istrailbased.Lawhasprovisionsashowtodecidethe

pettycases,withthenamesummaryandjudgesareempoweredtodecidethecases

summarilyinpettyissues.Butinpractice,everyclaim beitminorormajorisbeing

routedthroughregulartrail.Moreover,perhapsbecauseofschemeofourprocedural

laws,rulespremisedonadversarialandadvocacysystems,withlegaldecision-makers,

simplydonotrespondtothecasesastheywereintendedto18.Giventheanalytical

approachtowardsdisputeresolutioninbothstages,(i)pre-trialconferencingand(ii)

duringtrialcourtreferraltoADR,wemustconsidertohighlighttheutilisationand

importanceofexistingrulesandenforcementmechanism withinformaljudicialsystem.

Thatistosay,evenifwedon’thaveanynewlegislationonADR,theexistinglawscan

beutilisedtoacertainextentwherebythespeedydisputeresolutionismadepossible.

Therearemanyrelevantenablingprovisions,forexpeditiousdisputeresolutionsuchas

Section89AofCPC,Section190,204,242,265(d),345andchapter22ofCrPC,

section10ofFamilyCourtsAct1964ifreadwithVerse35ofch4.OfHolyQuran,and

localgovernmentrules and ADR Act2017. Two chapters are in pipe line for

amendmentsinCivil&CriminalProcedureCodeinthisregard.Howeverthereisadire

needtoutilisetheavailablelegalframeworkforspeedydisputesresolution.Technical

adjudicationisnotthespiritoflaw.it’sbasicallythespeedydeliveryofjustice.Courts

must play their part to make the process more transparent through proper

documentationandframingstepwiserulesorSOPs.

Thisforum canrecommendtheadjudicatortoframerules,undersection554CrPC,

wherebyhighcourtsareempoweredtomakerules.AlsotheroleofBarandlawyersis

lessclearbutmoreimportantin thisregard.Lawyersshouldbesensitisedabouttheir

17Edwards,HarryT."Alternativedisputeresolution:Panaceaoranathema?." Harvard
LawReview 99,no.3(1986):668-684.
18Menkel-Meadow,Carrie."EthicsinAlternativeDisputeResolution:NewIssues,No
Answersfrom theAdversaryConceptionofLawyers'Responsibilities." S.Tex.L.Rev. 38
(1997):407.
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roleinrelationtodisputeresolutionwhetheritiswithintheformaljudicialsystem or

ADR.Globally,LawyersplaymoreActiveroleinADR andtheyareexpectedtobe

familiarwiththevariousformsofADR,explainthem toclients,astowhichmethodto

selectforanygivencase,andrepresentclientseffectivelyusingthechosenmethod19.

ThistrendshouldbeencouragedinPakistanaswellandlawyersmustperform their

roleforthespeedydeliveryofjustice,throughcounsellingandadvising,developing

strategy,understandingthelaw andethics,advocatingandrepresentingtheirclients

welland concluding the mediation,negotiation orany othermode ofdispute

resolution20.

Asanendnote,IwouldalsoliketorecommendlegaleducationandtrainingaboutADR

andexpeditiousdisputeresolutionwithintheformaljudicialsystem bothforjudgesand

lawyers.Iexpectthatsuchinitiativewillhelp,notonlythejudgestounderstandhowto

utilisetheexisting mechanismsforspeedyjusticebutwillalsoencourageandengage

lawyers tolearnthepracticalskillsofrepresentingclientsinpretrailconferences,

mediation,negotiationandotherdisputeresolutionprocesses.
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